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Peter Weishaar Promoted to Partner

Peter J. Weishaar, who

associate attorney in the firm’s
litigation ~ department, has
become McConville, Considine’s
newest partner.  Peter has
successfully represented clients
before administrative agencies,
and in state and federal trial and
appellate courts. He will continue his civil litigation prac-
tice as a partner, focusing on matters involving commer-
cial and business disputes and the representation of plain-
tiffs and defendants in employment matters.

Peter grew up in Webster, New York, where he grad-
uated from Webster High School in 1988. He is an hon-
ors graduate of the State University College at Geneseo
and is also an honors graduate of Albany Law School,
where he was selected to serve as a Note and Comment
Editor for the Albany Law Review.

Peter is actively involved in the local bar association,
where he has served as Chairman of the Young Lawyers
Section, and as a member of the Nominating Committee and
currently serves on the Professional Performance
Committee. He has also been a lecturer for several bar and
non-bar association educational forums covering topics rang-
ing from the negotiation of physician employment contracts
to litigating the local form residential real estate contract.

A strong supporter of his alma mater, Peter has been
a member of the Rochester/Geneseo Advocates Program,
which secks to strengthen private support for Geneseo. He
has also been a member of the Geneseo Legal Studies
Award Advisory Council.

In his spare time, Peter enjoys mountain biking and
backpacking. He has climbed a number of the Adirondack
High Peaks and hopes to eventually climb all 46 peaks.
Peter lives in Penfield with his wife, Kelly, a school
psychologist in the Fairport Central School District.

Personal Injury Claims: Our Different Approach

Since its inception in 1979, McConville,
Considine has represented clients injured by the
negligence or intentional misconduct of others,
whether involving motor vehicle accidents, product
malfunctions, defective premises, construction site
mishaps, or egregious professional malpractice.

The firm’s expertise and focus on personal
injury claims received a boost in 2003, as Paul
Barden shifted his litigation practice to concentrate
exclusively on personal injury litigation and
assumed responsibility for overall coordination of
this area of the firm’s litigation practice. Prior to
joining the firm in 1998, Paul served as an attorney
in the Army’s Judge Advocate General Corps, and
was responsible for handling hundreds of personal
injury and professional liability cases for the Army
Claims Service. His training and experience there
included observational privileges during surgical
procedures at Walter Reed Army Hospital and
Malcolm Grow Medical Center.

Clients and friends of the firm have continued
to express a desire for compassionate, quality and
personal representation in personal injury matters.
Paul realized that despite the inundation of personal
injury advertising, many clients were uncomfort-
able with the impersonal services provided by the

large personal injury firms. Many such firms are
volume-based, requiring large numbers of cases to
sustain a personal injury practice. McConville,
Considine’s smaller case volume allows Paul,
working together with the firm’s other experienced
litigation attorneys, Jason DiPonzio, John Considine,
Kevin Cooman, and Peter Weishaar, and
paralegal Kathie Lewis, to provide individual
attention to each client.

The firm believes that straightforward case
evaluations and realistic assessments are absolutely
essential at the outset of each case. It is as important
to determine which cases do not have merit and
should not be pursued, as it is to assert a claim and
obtain fair compensation for the injured client and
family.

People who suffer serious personal injuries
often need the services of attorneys who have a
depth of expertise in other areas, and not just a firm
that specializes “exclusively in personal injury
litigation”™—as many of the current advertisements
boast. Serious injuries often result in major changes
in personal circumstances and present a host of legal
issues such as employment problems, disruption of a
business, financial crisis including the need for tax
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Choosing the Right Business Entity: An Overview

Businesses can be operated in several
different forms in New York State. The choice
of which type of entity to use significantly
affects how taxes are calculated and paid, how
business liabilities are handled, and how
management and ownership are structured.
Here is a summary overview of the several most
widely-used business forms.

Sole Proprietorships

A business that is owned and operated by a
single person is a sole proprietorship. A single
person who operates a business without taking
the necessary steps to form any of the other
business entities described below is a sole
proprietor.

A sole proprietor who conducts or trans-
acts business in New York State under any name
other than his or her legal name is required to
file an assumed name certificate (also known as
a “DBA”) in each county where he or she trans-
acts business. The benefit of operating a busi-
ness as a sole proprietorship is that the filing of
a DBA is the only formal requirement to begin
operating. In addition, no additional tax filings
are necessary to operate a sole proprietorship.
Allincome that is derived as a result of the oper-
ation of a sole proprietorship 1s reported on the
sole proprietor’s individual tax return on
“Schedule C.”

The biggest risk of operating a business as
a sole proprietorship is that sole proprietors are
personally liable for all debts, obligations and
liabilities of the business. This means that the
sole proprietor’s personal assets may be used to
satisfy all claims against the business. However,
sole proprietors often protect themselves from
some of the liability risks by purchasing insur-
ance.

General Partnerships

A business that is owned by two or more
individuals who conduct business without tak-
ing the necessary steps to form any of the busi-
ness entities described below is a partnership. A
partnership is required to file a DBA in each
county where it transacts or conducts business.
No other formalities are necessary to form a
general partnership. However, we strongly rec-
ommend that partnerships have a written agree-
ment regarding the operation of the partnership.

The benefit of operating a business as a
partnership is that partnerships provide “pass
through” taxation treatment. This means that
items of income, deduction and credit are
passed through to the partners. The partners
treat such items as personal items on their indi-
vidual tax returns. This is an advantage if the
partnership is producing losses, deductions or
credits because such tax benefits can be used by

the partners to offset income from other
sources. The biggest risk of operating a busi-
ness as a partnership is that each partner is per-
sonally liable for the debts, obligations and lia-
bilities of the partnership.

Corporations

A corporation is a legal entity that is
separate and distinct from its owners. The
owners of a corporation are called shareholders,
because they own shares of stock in the
corporation. A corporation is managed by its
board of directors and its officers. A variety of
tools, such as the corporate bylaws or a
shareholders agreement, provide structure for
corporate governance, operations and planning.
There may be as few as one shareholder, or
several family members, or the corporation may
be widely owned by many individuals who do
not even know each other.

Corporations are taxed pursuant to either
Subchapter C of the Internal Revenue Code (a
“C corporation”) or Subchapter S of the
Internal Revenue Code (an “S corporation”).
The biggest disadvantage of operating a
business as a C corporation is that the
corporation’s income is taxed twice. The
income of a C corporation is taxed at the
corporate level and is taxed again on dividend
distributions to the shareholders.

The tax treatment of an S corporation, by
contrast, is similar to that of a partnership; the S
corporation itself does not pay taxes. Rather,
the shareholders are taxed individually as if they
were partners. A corporation must make a
formal election with the Internal Revenue
Service in order to be an S corporation.
However, corporations must meet the following
eligibility requirements in order to be eligible to
elect S corporation status:

* it must have no more than 75 shareholders

» its only shareholders must be individuals,
estates, certain exempt organizations or
certain trusts

« it must have no nonresident alien
shareholders

+ it must have only one class of stock

The biggest benefit of operating a
business as a corporation is that a corporation
provides limited personal liability protection to
its shareholders. In general, a shareholder’s lia-
bility for the acts, omissions, debts or other
obligations of a corporation is limited to his or
her capital contribution, i.e., you can lose your
investment in the business—but not your house.
However, a corporation must be properly
formed and operated in order to maintain this
limited liability protection.

Limited Liability Companies

The “newest” available form for a New
York business entity is a limited liability
company, authorized by the Legislature in 1994.
The owners of a limited liability company are
called members. Unlike an S corporation,
limited liability companies do not have any
restrictions as to ownership. A limited liability
company is managed by its members or by
managers. The governance of a limited liability
company is very flexible. This makes limited
liability companies favorable for estate planning
purposes.

The biggest advantage of operating a
business as a limited liability company is that it
provides the limited liability protection of a
corporation and the “pass through” taxation
treatment of a partnership. However, like a
corporation, a limited liability company must be
properly formed and operated in order to
maintain this limited liability protection. The
formation of a limited liability company is more
technical and costly than the formation of a
corporation.

Professional Businesses

Licensed professionals such as doctors,
lawyers and accountants may conduct their
business as a sole proprietor, a general
partnership, a professional service limited lia-
bility company (“PLLC™), a registered limited
liability partnership (“LLP”) or a professional
services corporation (“PC”). The advantages
and disadvantages of conducting business as a
sole proprietor or a general partnership are the
same for professionals as for other types of
businesses. The tax treatment of operating a
business as a PLLC is similar to that of a regu-
lar limited liability company and the tax treat-
ment of operating a business as a PC is similar
to that of a corporation. The tax treatment of
operating a business as a LLP is similar to that
of a partnership.

All three types of entities for professionals
offer limited liability protection to the owners in
regard to the debts and obligations of the
business. However, the owners of all three
types of professional entities are personally
liable for their own malpractice and for the
malpractice of persons who practice their
profession under their direct supervision and
control.

Deciding which type of entity is best for
you and your business requires a careful analy-
sis of your specific needs and goals. Michael
McConville or Amy Varel welcome the
opportunity to work with you to make this
determination, or to advise you on any other
business related matters.
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New Attorneys
Join McConville

Considine
2 Lisa Powers has joined the
firm as an attorney with the
Estates and Taxation depart-
ment. Lisa focuses on elder law,
Medicaid planning, estate plan-
| ning and estate administration.
Lisa also actively assists dis-

- abled and special needs individ-

uals and their family members to qualify for and
protect government benefits. In 2003 she won a
landmark fair hearing decision for Medicaid
planning clients that preserved a husband’s
$200,000 IRA for his wife who still lived at
home with ongoing expenses and obtained

Medicaid assistance for the husband’s care in a
local nursing home.

Originally from East Rochester, Lisa grad-
uated from Albany Law School with honors in
1997. She received her bachelor of science in
international relations from the School of
Foreign Service at Georgetown University in
1993.

Lisa is a proud member of the National
Academy of Elder Law Attorneys, the New York
State, Monroe County and American Bar
Associations. She is also part of the membership
committee for the Greater Rochester Association
of Women Attorneys. Lisa serves as a board
member for the Flower City Down Syndrome
Network, Inc. and is a frequent speaker at local
and state bar programs and community group
presentations.

A former gourmet cooking enthusiast and
avid suspense reader, Lisa now spends her free
time chasing her eighteen-month old daughter,
Claire, with husband, Michael, an attorney in our
Real Estate department. They reside in Brighton.

Jeffrey M. Dooley joined
the firm full-time in September
2003. He previously served as a
“summer associate” with the

years of law school. Jeff
currently services a variety of
clients in the firm’s business and litigation
departments.

Jeff received his Juris Doctor degree from
Georgetown University Law Center in 2003,
While in law school, he was a member of the
staff of the Georgetown University Journal of
Legal Ethics and the co-author of an article
which was published in the summer of 2002. Jeff
passed the New York State Bar Exam, and was
formally admitted to practice in February 2004.

Jeff grew up in Penfield and attended
Bishop Kearney High School. After Kearney, he
attended Cornell University and graduated with a
Bachelor’s Degree in History in 2000.

Jeff currently resides in Brighton. In
his spare time he enjoys golfing, reading, and
playing basketball.

Our Lawyers in the Spotlight

Michael Powers represented a client in the acquisition of
Richardson’s Canal Village including Richardson’s Canal House
restaurant in the Town of Perinton. Post-closing, Michael
assisted the owner in selling a portion of the premises and
obtaining a zoning reclassification of the remaining property to
allow for the client’s future plans for the property.

John Considine and Amy Varel recently represeatéd a client in
a large transaction involving the purchase ofa garbage disposal
business.

Lou Morin continued his active schedule as guest lecqurér at New York State Bar
Association and Monroe County Bar Association continuing education legal programs,
including presentations on the new townhome coritract, residential real estate issues, mort-
gage foreclosures, and the interplay of matrimonial and bankruptcy law. Lou was also the
guest speaker at the 2003 Veteran’s Day Program in Fairport.

Paul Barden successfully negotiated a $300,000 settlement (the insurance policy maximum
coverage) for clients who were injured in a motor vehicle accident.

Peter Weishaar was a panel member along with the Monroe County Supreme Court
Commercial Division Justice and the Chairman of the Real Estate Section of the Monroe
County Bar Association for a lecture on litigating the standard purchase and sale contract
for residential property that is used by attorneys and real estate agents in the Greater
Rochester Area.

Vince Dinolfo has successfully defended a union representative in an investigation
conducted by the New York State Attorney General’s Office. Judge Dinolfo has also been
re-elected Trondequoit Town Justice for another four year term, and will be serving as an
officer of the Monroe County Magistrates Association in 2004.

Kevin Cooman serves as counsel to the Brighton Surgery Center on Westfall Road, guid-
ing management on operational and governmental compliance issues. Brighton Surgery
Center (www.brightonsurgery.com) is Rochester’s newest ambulatory surgery facility,
equipped with state of the art technology and a dedicated team of professionals for patient
care.

Amy Varel and Mike McConville recently completed transactions for several business
clients including the purchase of an automobile dealership, the purchase of a carpet
cleaning franchise, the sale of an Abbott’s franchise and the sale of a gas station/convenience
store. They are currently representing clients in regard to the sale of a golf course and the
sale of a restaurant.

Pete Weishaar obtained the complete dismissal of a lawsuit brought against one of
McConville, Considine’s high tech clients by a consultant who sought more than $800,000
in damages. The Court agreed with Pete’s argument that our client was justified in
terminating the consultant’s contract.
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planning or bankruptcy, as well as life accidents, slips and falls, premises

care, retraining, and estate planning
issues. At McConville, Considine, our
personal injury clients have immediate
access not just to the trial lawyers, but to
the business, personal, estate and
financial planning attorneys whose
insights and expertise are so valuable in
these circumstances.

Paul and the other personal injury
litigation team members handle a full
range of serious personal injury cases
including: motor vehicle, motorcycle
and boating accidents, defective product
and product liability, construction site

liability and health care facility
negligence. These mishaps result in
injuries across the medical spectrum,
including brain injuries, paralysis, burns,
broken bomnes, back and neck injuries,
loss of limbs, eyesight or hearing and
even wrongful death.

If you or someone you know has
suffered a serious personal injury, we
encourage you to call the firm and ask to
speak with Paul or another member of
the personal injury team, or explore our
newly launched personal injury website at
www.RochesterPersonallnjuryl.aw.com






