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Residential Real Estate Contract Revised

Effective November 1, 2002,
the form Purchase and Sale Contract
for Residential Property used by the
Greater Rochester Association of
Realtors®, Inc. and the Monroe
County Bar Association has been
revised. This standard form under-
goes review to keep pace not only
with changes in the law, but also
with changes in local real estate
practices and new issues as they are
identified. The rights and obliga-
tions of both Buyers and Sellers are
affected by the changes.

The most significant changes
to the various paragraphs in the
contract include:

Personal property at the residence:
The contract has been modified so that Sellers now repre-
sent that they own all personal property located at the
premises. Additionally, personal property automatically
included with the sale now includes any type of shed,
central vacuum and all related equipment and accessories
and outdoor playsets. If you are a Seller who wants to
keep an outdoor playset or a Buyer who wants the playset
removed, additional language should be added. Failure to
modify the new form will result in outdoor playsets being
included in the purchase and sale.

Appliances and systems in working order: The
contract now includes a representation by Seller that all
heating, plumbing, electrical systems and included
appliances will be in working order at closing — which is
quite different from the typical “AS IS” representation. If
this provision is triggered by checking the box, then Seller
must have these systems and appliances in working order
at closing.

Inspection contingency: A provision was added to
explicitly state that the contract is contingent upon inspec-
tions of the property. A Property Inspection Addendum
will still need to be completed as is the current custom.

Fence encroachments: The most significant
change to the contract addresses the placement of fences.
This provision has been modified to provide that a Buyer
agrees to accept title to the property subject to fence
encroachments of less than one foot onto the property,
provided the fence placement does not: (i) impair access
to the property from a public or private right of way
and/or (ii) render the property in violation of: (a) any
applicable building, zoning and/or subdivision require-
ments and/or (b) any easements, agreements, or restrictive
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covenants of record. This new provision
does not apply to waterfront property.
In addition, it does not address fence
encroachments that are greater than one
foot. Fence encroachments of a foot or
more will be addressed by your attorney
as a title objection.

‘What is the practical effect of this new
language? A Buyer who agrees to this
form language may only be acquiring
the land up to the encroaching fence. To
the extent land lies outside of the fence
but inside of the actual boundary line, a
Buyer may not own that land. You
should have a detailed discussion
regarding this issue with your attorney

Water meter readings: Sellers must now obtain a
final water meter reading to a date not more than 5 days
before the contract closing date. Previously, Sellers could
provide a water meter reading up to 30 days before closing.

Utilities “on”: Language has been added to this
provision of the contract obligating Sellers to have utilitics
turned on at the time Buyers perform a final walkthrough
within 48 hours of closing.

Seller’s statements: New language has been added
stating that all of the representations made by Seller shall
not “survive closing.” This means that once the closing
occurs, a Buyer will not be able to sue Seller for any
misrepresentations made by Seller, unless the Buyer can
prove the Seller intentionally deceived the Buyer.

Property Condition Disclosure Act: This provi-
sion was added to address the new Article 14 of New
York’s Real Property Law (which was effective March 1,
2002), commonly referred to as the Property Condition
Disclosure Act (the “PCDA”). The PCDA requires most
Sellers to deliver a disclosure form regarding the condition
of the property to a Buyer or Buyer’s agent prior to signing
a binding real estate contract. Checkboxes are used to
indicate whether the Seller has complied with the require-
ments of the PCDA.

These and other changes to the standard contract make it
all the more important that you carefully discuss the
specific property you are buying or selling with your
attorney before you finalize the terms of sale. If you have
any questions regarding the new form contract or you
would like more information regarding the Property
Condition Disclosure Act, please call Lucien Morin, IT or
Michael Powers.






ork Legislature enacted over
s_during its 2002 regular
ga-géd.de range..of - issiles.
edegislative highlights:

giber 27, 2002, all one

amily dwellings offered for

st: have: an .operable “catbon
monoxide detector. (Chap.257)

New York employers’ who fail to pay
wages of emiployees, or who differenti-
ate in rate of pay because of gender are
now. subject to a state civil penalty of
$500 - an“increase from the -former
amount of $50.. (Chap. 427y This
- penalty is-in addition to the employer’s
hability to the employee for the wages
themselves, plus reasonable attorney’s
fees, and a 25% penalty if the failure is
willful.

The licensing and practice require-
ments -for master social workers: and
clinical social workers have been
significantly overhauleéd, but are not
effective .until’ September 2004, to
allow - time ¢ for - :the - Education
Department to promulgate regulations
which * implement - the - legislation.
(Chap. 420)

Public. school buildings which accom-
modate 1000 or more persons are How
required to  provide and maintain
on-site automated extérnal defibrilla-
tors, -and to ensure the presence of a
staff member trained fo tise the equip-
ment when the building is in use for
“school sponsored” or “school
approved” events: (Chap. 60, 340)

Under new provisions to ‘the Labor
Law, all private . and public health care
employees now have explicit protection
against any retaliatory action by their
employers when they report or objectto
improper’ quality of patient care to
supetrvisors or governmental agencies.
Employees must act in good faith, and
-usually must bring their complaints and
concerns to the employer’s attention for
a teasonable opporturity to correct the
problem. - Employees may . redress
retaliation * through . a eivil - lawsuit,
armed. with potent remedies which
include  reinstatement,  back = pay,
attorney’s fees, and a state civil penalty
of up to $10,000 where the employer
acted in bad faith.(Chap. 24)
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Our Lawyers in the Spotlight

Paul Barden negotiated a substantial seftlement of a personal
mjury claim against a local area mall for a 58 year old handi-
capped man who sustained serious additional injuries to his
shoulder and back when he tripped and fell in a sinkhole creat-
ed when the parking lot asphalt settled into abandoned sewage
pits. The defective pavement area was located in the
handicapped parking spaces.

Physicians and other health care professionals throughout .
Greater Rochester hope to receive addifional payment for long overdueand unpaid fees for
services that they provided to Blue Choice subscribers in 1997 and 1998, but which
Rochester’s largest health insurer refused to pay. The Jitigation co-counsel team for the
physicians’ independent practice association, incfuding Kevin Cooman, obtained an
additional judgment for over $15,000,000, which is now being appealed by the insurance
company.

Amy Varel and Mike McConville represented Aaron Limuti in regard to his purchase of a
Park Avenue restaurant. Aaron welcomes old and new friends to try lunch or dinner at
Aaron’s Place, which is located at 690 Park Avenue in Rochester.

Lou Morin, IT served on the joint committee of realtors and real estate attorneys who
recently completed a number of revisions to the standard residential real estate contract and
addenda used throughout the area. The new approved forms incorporate recent law
changes, including the Property Condition Disclosure Act, and serve as a basis to define
the rights and obligations of buyers and sellers.

Peter Weishaar successfully defended a well-respected local business in federal district
court against assertions of sexual harassment and workplace discrimination. Through
exhaustive investigation and expert testimony, Pete was able to demonstrate that the
disgruntled former employee had fabricated evidence in an attempt to create her claim, and
the case was dismissed.

Jason DiPonzio recently negotiated a reduction in a property tax assessment from $1.5

~ million to $600,000 on behalf of a commercial property owner in the City of Rochester.

This assessment reduction results in a potential savings of over $30,000 per year in
property taxes. ‘

Ken Kouwe, after more than 50 years of practice, is opting for more of the retirement
mode, which perhaps just means he will be in the office a few less hours each day! Since
Ken joined the firm twelve years ago, many of his clients have met and worked with the
other attorneys in the Firm, who now assume primary responsibility for his clients’ legal
work on a day to day basis.

Peter Weishaar was successful in obtaining the complete dismissal of a lawsuit which
sought more than a quarter of a million dollars against a community bank located in the
Catskill region of New York. The plaintiff had claimed that the bank was negligent and had
violated provisions of the Uniform Commercial Code.

Amy Varel recently represented a client in regard to a successful SEC regulation D securi-
ties offering under which the client was able to raise funds to be used to launch its product.

David Peters recently spoke at an Estate Planning seminar sponsored by LIFESPAN at
Kodak’s Riverwood site. David has also recently spoken at an Alzheimer’s Association
seminar for family member caregivers on the legal and financial issues faced by
Alzheimer’s patients and their families.

Mike McConville and Amy Varel recently completed large transactions for several
business clients including the sale of a third party administrator business and the sale of a
medical practice. They are currently representing clients in regard to the purchase of two
franchises and the purchase of a convenience store.

Vince Dinolfo was a guest lecturer at the Irondequoit Police Department Citizens Police
Academy and Eastridge High School where he spoke about the criminal justice system. He
is expecting to run for re-election to his post as an Irondequoit Town Justice in 2003. He
recently closed a transaction for a client who purchased an island in Irondequoit Bay.
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The law firm of McConville, Considine, Cooman & Morin, P.C. provides a wide range of legal services:

Bankruptcy Health Care * Health Care
+ Business Reorganizations * Antitrust * Insurance Claims
* Chapter 7, 11 and 13 Petitions and * Business and Tax Planning + Landlord/Tenant
Proceedings + Contract Preparation, Review and * Mediation Services
+ Creditor and Debtor Representation Negotiation + Military Law
* Debt Counseling and Workouts * Compliance Programs for Individual and * Personal Injury and Auto Accidents
. Small Group Physician Practices * Products Liability
Business ¢ Counseling on Day-to-Day Business and * Property Damage
 Business Purchasc;s and Sgles Professional Issues + Professional Liability and Licensing
* Contract Preparation, Review and « Formation of Professional Entities « Real Estate Title and Land Use
Negotiation , * Long Term Care Facilities * Securities Fraud
* Counseling on Day-to-Day Business Issues » Managed Care (HMO, IPA, PPO) and + Tax Assessment Review and Condemnation
* Financing Transactions . . Managed Care Issues + Trademark Protection and Infringement
* General Counsel and Succession Planning + Physician Practice Mergers * Traffic and DWI Defense
for Closely Held and Family Owned s Protection of Intellectual Property
Businesses . * Representation before Licensing and Real Estate
* Planning for and Formation of . Regulatory Agencies + Basements and Licenses
Corporations, Limited Liability Companies, * Transfers of Physician Practices + Land Disputes
and Partnerships . B + Lease Preparation, Review and Negotiation
* Planning for and Formation of Not-for- Municipal/Government (Residential and Commercial Projects)
Profit Corporations and Churches + General Counsel for Industrial « Mortgage Foreclosures
* Protection of Intellectual Property Development Agencies and Zoning Boards « Purchases, Sales and Refinancing
* Tax Planning * Representation before Federal and State (Residential and Commercial)
Regulatory Agencies * Representation before Local Regulato
Employmen!: . . Spegucial Counsel for Municipalities in Tax Bogrds ey
* Confidentiality Agreements and Other Assessment Proceedings + Subdivision, Zoning and Land-Use
Protections for Confidential Information + Special Counsel for Public School Districts Planning
and Trade Secrets « Veteran’s Affairs
+ Discrimination Law Compliance Taxation and Estates
* Employment Agreements Litigation » Elder Law and Medicaid Planning
* Employee Benefits . * Article 78 Proceedings » Estate Probate and Administration
+ Family Mg:dl_cal Leave Act Compliance « Civil Rights + Estate Tax Planning
* Hiring, Discipline and Discharge (counsel- + Commercial and Banking « Federal and State Audits and Appeals
ing, planning and documenting) + Construction * Living Trusts Preparation and
* Independent Contractor Agreements + Consumer Protection Administration
* Non-Compqte Agreements . » Contract * Powers of Attorney and Health Care
* Representation of Employets in . » Criminal Defense (Misdemeanors and Proxies
Employment-Based Actions/ Proceedings Felonies; State and Federal) * Revocable and Irrevocable Trusts
* Severance Agreements ) » Education and School Disputes + State and Federal Fiduciary Tax Returns
* Wage and Hour Law Compliance + Employment-Based Claims * Tax Planning and Tax Return Preparation
* Workplace Investigations + Estate Matters * Will and Trusts Planning and Preparation

We welcome new client referrals from our existing clients and friends.
|
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